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FI NAL CRDER

Pursuant to notice, the above natters were heard before the Division of
Admi ni strative Hearings by its assigned Hearing Oficer, Donald R Al exander, on
Novenber 23, 1994, in Tall ahassee, Fl orida.
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For Petitioners: Carol A. Forthman, Esquire
(Case No. 94-5968RP) 131 North Gadsden Street
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For Petitioners: Harold F. X Purnell, Esquire
(Case No. 94-5969RP) Thomas W Konrad, Esquire
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Tal | ahassee, Florida 32302-0551

For Petitioner: John H French, Jr., Esquire
(Case No. 94-5970RP) Post O fice Box 10095
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For Respondent: Claire D. Dryfuss, Esquire
Department of Legal Affairs
The Capitol, PL-01
Tal | ahassee, Florida 32399-1050

For Intervenor: Sandra E. Allen, Esquire
314 West Jefferson Street
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue is whether proposed rul es 590-2. 002, 590-3.003, 590-5.001, 590-
5.002, 590-5.006, 590-9.002, 590-9.004, 590-10.004 and 590-13.006 are an invalid
exerci se of delegated |egislative authority.

PRELI M NARY STATEMENT

These cases began on Cctober 21, 1994, when three petitions were filed
chal l enging the validity of certain proposed rules in Chapters 590-2, 590 3,
590-5, 5906, 5909, 59010 and 59013, Florida Administrative Code. The first
petition was filed on behalf of the Florida Perfusion Society, Florida Hospita
Associ ation, Mllinckrodt Sensor Systenms, Inc., i-Stat Corporation and
Boehri nger Mannhei m Di agnosti cs and was assigned Case No. 94-5968RP. The second
petition was filed by the Florida Society of Pathologists, Dr. Louis S. MCann,
Jr, and Dr. Tinothy M Kilpatrik and was assigned Case No. 94-5969RP. The | ast
petition was filed on behalf of the Florida League of Hospitals, Inc. and was
assigned Case No. 94-5970RP. The rules being chall enged were proposed for
adopti on by respondent, Board of Cinical Laboratory Personnel. After being
reviewed for legal sufficiency, the petitions were assigned to the undersigned
Hearing Oficer on Cctober 31, 1994.

By notice of hearing dated Cctober 31, 1994, the final hearing was
schedul ed on Novenber 23, 1994, in Tall ahassee, Florida. The sane notice
consol idated the three cases on the hearing officer's own notion



Prior to hearing, and based upon a notion filed by respondent, Mallinckrodt
Sensor Systens, Inc., i-Stat Corporation, and Boehringer Mannhei m Cor porati on
were dism ssed as parties in Case No. 94-5968RP on the ground they | acked
standing to file a petition. 1In addition, Dr. Tinmothy M Kilpatrik voluntarily
wi thdrew as a petitioner in Case No. 94-5969RP. Finally, the Florida Coalition
of Professional Laboratory Organizations, Inc. was authorized to intervene in
Case Nos. 94-5968RP and 94-5970RP

As in relevant here, on Novenber 10, 1994, respondent published a notice of
change in the Florida Adm nistrative Wekly wherein it proposed to change the
first sentence of proposed rule 590 3.003(3)(e) and to add a sentence after the
first sentence in the first paragraph of proposed rule 590 5.006. Those changes
have been considered by the undersigned in resolving this dispute.

At final hearing, petitioners in Case No. 94-5968RP presented the testinony
of Mark Orangio, a clinical perfusionist and accepted as an expert in that area;
Karen Brzys, a consultant and accepted as an expert in alternate site testing
regul ations; Dr. Mchael Goves, a manager for i-Stat Corporation; and Barbara
Fol ey, director of governnent affairs for the Florida Hospital Association
Also, it offered FPS exhibits 1-10. Al exhibits were received in evidence. 1In
addition, a request for official recognition of five docunents has been granted.
Petitioners in Case No. 94-5969RP presented the testinony of Dr. Louis S.

McCann, Jr. and Dr. Richard Essman, both pathol ogi sts and accepted as experts in
pat hol ogy and the directorship of clinical |aboratories. Petitioner in Case No.
94- 5970RP offered FLH exhibit 1 which was received in evidence. That exhibit is
t he deposition of its vice-president, Belita Mdreton. Respondent presented the
testimony of CGeorge Mavros, a clinical |aboratory supervisor and chairman of the
Board of dinical Laboratory Personnel. Also, it offered respondent's exhibits
1-3. Al exhibits were received in evidence. Intervenor adopted the evidence
subm tted by respondent.

The transcript of hearing (three volunes) was filed on January 31, 1995.
Proposed findings of fact and conclusions of |aw were filed by the parties on
February 15, 1995. A ruling on each proposed finding has been nmade in the
Appendi x attached to this Final O der

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

A. Background

1. These cases arose after respondent, Board of Cinical Laboratory
Personnel (Board), published in the Florida Adm nistrative Wekly its notice of
intent to adopt certain revisions in Chapters 5902, 590 3, 5905, 5906, 590 9,
590 10 and 590 13, Florida Admnistrative Code. The proposed rules deal wth
the subject of alternate site testing within the state.

2. The Board was created by the legislature in 1992 to regulate clinica
| aboratory personnel. |Its authority and duties are set forth in Part IV of
Chapter 483, Florida Statutes. The Board's purpose is to ensure the protection
of public health, safety, and wel fare through the regulation of clinica
| aboratory personnel. To this end, the Board is required by law to prescribe
m ni mal qualifications for clinical |aboratory personnel



3. Alternate site testing is any "laboratory testing done under the
adm ni strative control of a hospital, but performed out of the physical or
adm ni strative confines of the central |aboratory.” It can only exist in a
hospital under the direct supervision of the central clinical |aboratory and its
clinical laboratory director. The alternate site |aboratory does the sane type
of testing as does the central |aboratory but it uses different equipnent.
Alternate site testing is perfornmed using ten to twelve instrunments specifically
designed for that purpose, and which specifically incorporate safeguards to
prevent msuse or misinterpretation.

4. Cdinical laboratory personnel are persons who performclinica
| abor at ory exam nati ons on speci mans derived fromthe human body for the purpose
of delineating information for the diagnosis, managenent and treatnent of
patients. There are four classes of clinical |aboratory personnel, nanely,
techni ci an, technol ogi st, supervisor and director. Wthin the category of
technician are various specialty categories including clinical chemstry,
hemat ol ogy, i nmunohenat ol ogy, hi stol ogy, radi oassay, serology, m crobiol ogy,
exclusive use and alternate site.

5. In general terms, the proposed rules define an alternate site
technician, set forth the curriculumrequirenments for training prograns for
alternate site technicians, state the m ninum standards for |icensure as an
alternate site technician, prescribe the initial Iicensure and renewal fees for
alternate site technicians, set forth the scope of practice for all clinica
| aboratory personnel, and enunmerate the responsibilities of alternate site
technicians including imts on tests that can be perfornmed with this type of
licensure. These rules were adopted after various workshops, public neetings
and nenber conference calls were conducted by the Board in 1993 and 1994.

6. As clarified by a nore definite statenent, petitioners in Case No. 94-
5968RP, Fl orida Perfusion Society (FPS) and Florida Hospital Association (FHA)
contend that all or parts of proposed rules 590-2.002, 590-3.003, 590-5. 006,
590- 9. 002, 590-9. 004, 590-10.004 and 590-13.006 are invalid on the grounds (a)
the Board exceeded its rul emaking authority, (b) the rules are arbitrary and
capricious, and (c) the rules contravene the | aw being inpl enented.

7. Petitioners in Case No. 94-5969RP, Florida Society of Pathol ogists
(FSP) and Dr. Louis S. McCann, Jr., have chall enged proposed rul es 590-5.001 and
590-5.002 on the grounds the two rules contravene the statutes being inplenmented
and are arbitrary and capri ci ous.

8. Petitioner in Case No. 94-5970RP, Florida League of Hospitals (FLH)
has chall enged the validity of all the proposed rules on the ground the Board
has exceeded its rulemaking authority. |In addition, it has chall enged Rul es
590- 2. 002(7), 590-5.006(2), 590-9.002(4), 590-9.004(7) and 590-13.006 on the
ground they contravene the statutes being inplenented.

9. Intervenor, Florida Coalition of Professional Laboratory Organizations,
Inc., is a nonprofit corporation representing twelve organizations who represent
the interests of |aboratory professionals |licensed under Part |1V of Chapter 483,
Florida Statutes. It supports the challenged rules and is aligned with the

Board in these proceedi ngs.



B. Standing

10. Respondent has stipulated to the standing of the FSP, a professiona
associ ati on of pathologists, and Dr. MCann, its president-elect, and thus there
is no dispute that those petitioners are substantially affected by the proposed
rul es.

11. FPS is a statew de professional nedical society representing
pr of essi onal cardi ovascul ar perfusionists in Florida. Perfusionists are
principally known for the safe operation and mai nt enance of the heart-I|ung
machi ne in open heart surgery. The FPS currently has nore than one hundred
menbers, nost of whom are actively engaged in the practice of perfusion.

12. The purpose of the FPS is to pronote perfusion education and clinica
expertise and to address the professional interests of perfusionists on issues
affecting the profession, including representation before governnental bodies.

13. Perfusionists are regularly required to performthe type of tests that
are performed at alternate sites as part of their profession. The proposed
rules would directly regulate their practice. 1In addition, a substantial nunber
of FPS nenbers woul d be affected by the proposed rul es because they woul d be
required to obtain a license as a | aboratory professional in order to continue
practicing using alternate test sites, or to use alternate test sites in the
future. As such, they are substantially affected by the proposed rules.

14. The FHA is a statewi de, nonprofit trade association representing al
types of hospitals in the state. As of August 1994, or three nonths before the
hearing, it had 233 institutional menbers (licensed hospitals), plus various
organi zati onal and individual nenbers. |Its purpose is to serve its menbers by
devel opi ng and pronoting prograns and services that will enhance their ability
to provi de conprehensive, efficient, high quality health care to the people of
Florida. The association also represents its nenbers at the state and nationa
levels in providing an effective health care system

15. Only hospitals with clinical |aboratories can have alternate site
| aboratories where alternate site technicians would be enployed. The nunber of
institutional nmenmbers having clinical |aboratories is not of record nor is the
nunber of hospitals who plan to operate alternate site |aboratories. Even so,
it may be reasonably inferred that at |east some of the hospitals provide
clinical |aboratory services in their facilities and, in the future, they intend
to provide alternate site testing. Because the proposed rules require nedica
professionals already licensed or certified to obtain an additional |icense,
[imt the professionals who can provide these services, and inpose regul atory
and financial requirenments on the provision of those services, the institutiona
menbers of the FHA are substantially affected by these proceedi ngs. Moreover,
because the proposed rules inpose new training requirenents on nmedica
personnel, the hospitals who enpl oy such individuals would be required to absorb
the cost of training these enpl oyees and providi ng coverage for their duties
while they are being trained. In these respects, they are further inpacted by
the rules.

16. The FLH is a trade association conprised of seventy-six for-profit
hospitals. O its seventy-six nenbers, seventy-three have clinica
| aboratories. Because the proposed rules Iinmt the categories of hospita
personnel who could be licensed as alternate site testing technicians and
restrict the tests that these licensees can perform the FLH is substantially
af fected by the proposed rules.



C. Legislative History of Alternate Site Testing

17. 1n 1993, the Florida Legislature adopted Chapter 93-178, Laws of
Florida. That act specifically provided for the inplenentation of alternate
site testing in Florida. The section relating to alternate site testing, which
has been codi fied as Subsecti on 483.051(9), Florida Statutes, provides as
fol | ows:

(9) Alternate Site Testing.- The agency,

in consultation with the Board of Cinica
Laboratory Personnel, shall adopt, by rule,

the criteria for alternate-site testing to be
performed under the supervision of a clinica

| aboratory director. The elenments to be addressed
in the rule include, but are not linmted to: a
hospital internal needs assessnment; a protoco

of inplenmentation including tests to be perforned
and who will performthe tests; criteria to be
used in selecting the nmethod of testing to be

used for alternate-site testing; mnimmtraining
and education requirenents for those who wll
performalternate-site testing, such as docunented
training, licensure, certification, or other

nmedi cal professional background not limted to

| aborat ory professionals; docunented inservice
training as well as initial and ongoi ng conpetency
val i dation; an appropriate internal and externa
quality control protocol; an internal nechani sm
for identifying and tracking alternate-site testing
by the central |aboratory; and recordkeepi ng
requirenents. Alternate-site testing |locations
nmust regi ster when the clinical |aboratory applies
to renew its license. For purposes of this
subsection, the term"alternate-site testing"
means any | aboratory testing done under the

adm ni strative control of a hospital, but
performed out of the physical or admnistrative
confines of the central |aboratory.

(enphasi s added)

18. The bill which became Chapter 93-178, Laws of Florida, originated as
PCB 93-01 of the House Committee on Health Care. It was later filed as House
Bill 2071 (HB 2071), Medical Tests and Procedures/Sunset. The overall purpose
of the bill was to review provisions of Part | of Chapter 483 related to
clinical |aboratories, which was schedul ed for sunset review under Section
11.61, Florida Statutes. The original version of PCB 93-01, dated January 28,
1993, had no provisions relating to alternate site testing.

19. During consideration of the bill on February 3, 1993, the House
Conmittee on Health Care amended PCB 93-01 to provide for rul emaking by the
Board. Specifically, the amendnent stated that "(t)he board shall adopt rules
for alternate site testing to be performed under the supervision of clinica
| aboratory director.” However, the authority for the Board to adopt rul es was
subsequently renmoved fromthe bill by amendnent on the House fl oor on March 23,
1993.



20. The House bill was then considered by the Senate, which anended the
House bill on March 31, 1993. The anendnent was a "strike everything after the
enacting clause" amendnent. |In effect, the amendnent substituted all new bil
| anguage in place of the House bill, while retaining the bill nunber of HB 2071
The alternate site testing | anguage substituted was identical to the bill that
had been considered in the Senate as SB 156, which, anong ot her things, added
subsection 483.051(9), relating to alternate site testing. This provision gave
rul emaki ng authority to the Agency for Health Care Admi nistration (ACHA) "in
consultation with the Board of Cinical Laboratory Personnel.”

21. The Senate passed the anended bill and this version was returned to
t he House. The House then passed HB 2071 as it had been anended and passed in
the Senate (with two anendnents not related to alternate site testing). The
Senate then concurred in the final House version. The anendnent relating to
subsection 483.051(9) (on alternate site testing) renained intact and eventually
becanme the current Subsection 483.051(9), Florida Statutes.

22. Subsection 483.051(9), as adopted, specifically del egates the
rul emaki ng authority for alternate site testing to AHCA. That provision calls
for "consultation” with the Board, but does not give the Board any rul enaking
aut hority.

23. The Board had a designated nmenber, George Mavros, who represented the
Board during the legislative session. Initially, the Board recognized ACHA s
excl usi ve rul emaking authority in a report fromits legislative liason and in
di scussions with affected public at its regularly schedul ed neetings. That
position was reiterated in an official letter to a representative of an affected
organi zation fromthe Board' s chairman. The chairman was specifically
aut horized to speak for the Board, and the letter reflected the official
position of the Board at that tinmne.

24. In its discussions and letters, the Board specifically stated that the
new y adopted statute did not give the Board rul enaking authority. Such public
statenments and letters are evidence of the Board's contenporaneous construction
of the statute that it had no authority to adopt rules governing alternate site
testing. Since that tinme, however, the Board has taken an opposing position
that is, that it has authority to adopt rules pertaining to alternate site
testing requirenments, and the rules under challenge are the end product of this
changed position.

25. The statute authorizing AHCA to adopt rules is clear on its face and
unambi guous. Moreover, the legislative history reveals that during the 1993
session the legislature specifically considered the del egati on of rul emaki ng

authority to the Board in an early version of the bill. The provision giving
specific rul emaking authority to the Board was deleted by later action of the
same |l egislature. The final version of the bill contains a del egation of

rul emaki ng authority to AHCA and omits any delegation to the Board. This is
cl ear evidence that the |egislature considered giving rul emaking authority to
the Board, and instead evinced a clear intent to give exclusive rul emaki ng
authority to AHCA

26. The | egislature cannot be said to have sinply forgotton the authority
of the Board. Subsection 483.051(9) specifically sets forth the Board's role as
a consultant. |If the legislature had intended to "split" the rul emaki ng
authority for alternate site testing between the Board and AHCA, it woul d not
have specifically set out a different role in the statute. The |egislative



staff anal yses of the bill support these findings. The staff analyses of
subsection 483.051(9) refer solely to AHCA when referencing rul emaki ng authority
for alternate site testing. Therefore, the Board did not have statutory
authority to adopt the rules. For the reasons given in the conclusions of |aw
portion of this order, the statutes which the Board relies upon for its

rul emaki ng authority are not deenmed to be controlling or rel evant.

D. Are the Challenged Rules Invalid for Ot her Reasons?

27. Not hwi t hst andi ng the above findings, and solely for the sake of
judicial econony in the event an appeal is taken by any party, additiona
findings are made rel ative to each of the challenged rules. In nmaking these
findings, it is noted that where new grounds for invalidating a rule have been
raised for the first tine in a party's proposed order, they have been
di sregarded as being untinely. Further, where a party has not addressed a
previously raised ground in its proposed order, the undersigned has assuned t hat
ground has been abandoned. Were a party speaks to a rule in general ternms, and
not a specific part thereof, and the undersigned is unable to discern which part
of the rule is being attacked, that contention has been di sregarded.

a. Rule 590 2.002(7)

28. The first challenged rule is 590 2.002(7), which defines the term
"technician in the specialty of Alternate Site Testing" as foll ows:

(7) Technician in the specialty of Alternate
Site Testing nmeans a person qualified to be

a technician in the specialty of alternate

site testing pursuant to the rules of the

Board who under the general supervision of a

| aboratory director, supervisor or technol ogi st
may perform specific testing authorized by the
Agency pursuant to rule chapter 59A-7 and the
Board pursuant to rule chapter 590-13 in a
hospital based alternate site testing environ-
ment approved by the Agency pursuant to section
483.051(9), F. S. and whose practice is limted
to an alternate site testing environment.

The Board had cited Subsections 483.805(4) and 483.811(3) and (4), Florida
Statutes, as the specific authority for adopting the rule while Subsections
483. 803 and 483.811(3) and (4), Florida Statutes, are cited as the | aws being
i mpl enent ed.

29. Besides leveling the broad charge that the Board | acks statutory
authority to adopt the rule, a contention already decided in their favor,
petitioners FPS and FHA contend that the rule is arbitrary and caprici ous
because it sets up an inpossible condition for qualifying as an alternate site
techni ci an since necessary related rules in Chapter 59A-7 have never been
adopt ed by AHCA

30. In order for the proposed rule to becone operable, AHCA nmust first
adopt anendnments to its Chapter 59A-7, which pertain to alternate site testing
| aboratories. Al so, AHCA nust approve a "hospital based alternative site
testing environment” in which such tests can take place. At the time of
hearing, a draft of new proposed rules 59A-7.034 and 59A-7.035 was bei ng
circul ated by AHCA, but had not yet been adopted. Even so, the fact that the



Board's rule is contingent on further rules being adopted by anot her agency does
not render the rule arbitrary or capricious. The contention is accordingly
rej ected.

(b) Rule 590 3.003(3)(e)

31. This rule sets out the proposed requirenments for training for
i ndividuals perform ng specific alternate site tests. As nodified by the notice
of change published in the Florida Adm nistrative Weekly on Novenber 10, 1994,
t he chal |l enged portion of the rule now provides the follow ng training
requi renents:

(e) Notwithstanding all other provisions

of rule chapter 590 3.003, the only require-
ments for training in the specialty of Alternate
Site Testing shall be 4 contact hours of
instruction per test systemw th an additiona

0.5 contact hour of instruction for each anal yte
above 8 anal ytes perfornmed on the sane test
system The contact hours of instruction shal

be by a Board approved continui ng education

provi der approved pursuant to rule chapter 590 11

whi ch shall include as a mninuminstruction in
the tasks defined as follows:
* * %

The ternms "anal yte" and "test system ™ which are
t he guages on which training i s neasured, are not
defined anywhere in the Board' s rules.

32. Besides the argunent that the Board | acks statutory authority to adopt
the rule, petitioners FPS and FHA contend the proposed rule is arbitrary and
capricious in that the requirenents are excessive and inflexible. They also
contend that the rule contravenes the provisions of Subsection 455.201(4),
Florida Statutes, which prohibits a regulatory board from adopti ng "unreasonably
restrictive and extraordi nary standards" for a given profession

33. In proposing the nunber of hours of training for alternate site
testing, the Board relied mainly upon its own menbers' expertise and judgnent.
It also relied on public coment given at a Board neeting on August 7, 1993,
including testinony froma manufacturer's representative. Finally, it relied
upon a training and certification program manual by i-Stat Corporation, a
manuf acturer of equi pment used in clinical |aboratories, and on ot her
unspeci fi ed "docunments and manual s." It did not conduct any surveys of
professional literature or other outside services, nor did its staff conduct any
research on the subject.

34. Initially, it is noted that the proposed rule gives no consideration
to the relative levels of nmedical training and education in the various
prof essions regul ated by the rules, even though that can affect how nuch
training tine is needed. For sone professionals, such as an | CU nurse or
ener gency physician nurse, four hours of training is excessive, based on
approved manufacturer's training protocol. By providing uniforminstruction for
all professionals, regardless of their prior training, and w thout any factua
basis for doing so, the Board acted in an arbitrary nmanner

35. In arriving at the nunmber of hours of instruction required for each
test system the Board relied in part on the testinony of a manufacturer's



representative (Mallinckrodt) given at the August 7, 1993 neeting. A review of
his comments, however, reveals that the representative recomended far fewer
hours of instruction than is provided for in the rule. Mreover, in prescribing
four hours training per test system the Board relied primarily on its own
judgnment rather than on technical material submtted by other affected persons.
Li kewi se, the basis for the additional 0.5 hours per analyte over eight anal ytes
was not grounded on enpirical data. Indeed, analytes and test systens are not
even defined in the rule. Gven these shortconm ngs, it cannot be said that the
requi renents of the rule are based on facts or logic. The rule is accordingly
deened to be arbitrary and capricious. Gven this finding, it is unnecessary to
reach the issue of whether the rule contravenes Subsection 455.201(4), Florida
Statutes, by providing unreasonable and restrictive standards.

(c) Rule 590 5.001(1)(b), (2)(a), and (2)(b)

36. This rule prescribes the educational requirements for the director of
a clinical laboratory. Under current standards (rule 10D 41.067), a director
must be a physician or a doctoral scientist. By its rule, the Board proposes to
allow a person with a master's degree to becone licensed as a clinica
| aboratory director. The challenged portions of the rule read as foll ows:

(1) Education. An applicant shall neet one
of the foll owi ng education requirenents:

* * %
(b) Have a master's degree in clinical Iaboratory
sci ence, one of the specialty areas, or one of
t he chem cal or biol ogical sciences.
(2) Experience. An applicant who qualifies
pursuant to rule 590 5.001(1) shall neet one of
the foll owi ng requirenents:
(a) Have full time pertinent clinical |aboratory
experience in an approved | aboratory subsequent
to receipt of the rel evant degree as foll ows:

* * %
2. If qualifying under rule 590 5.001(b), 8 years

of experience.
* * %

37. Petitioners FSP and Dr. MCann generally contend the foregoing rule
contravenes Section 483.800, Florida Statutes, and is arbitrary and capri ci ous
inthat it allows untrained persons to becone | aboratory directors.

38. Al state clinical |laboratories and their personnel are subject to
federal regulation under the federal dinical Laboratory |Inprovenent Act (CLIA).
Regul ati ons pronul gated thereunder classify clinical |aboratories based on the
complexity of the tests perforned. The three category of tests are waived,
noderately conpl ex and highly conplex. Laboratories perform ng waived tests, or
those that are sinple and pose no risk to the public, are not regulated by CLIA
whil e those perform ng noderate to highly conplex testing nmust neet CLIA s
m ni mum requi renents for quality control, quality assurance and personnel

39. CLIAregulations link personnel requirenments with the conplexity of
testing. The requirenments for noderate and highly conplex testing personnel are
defined separately and are significantly different. Those facilities providing
only nmoderately conmplex testing may use directors having both nmaster's |evel and
bachelor's | evel degrees. |In recognition of both the sophistication of highly
conplex tests and the broad scope of a |aboratory director's duties and



responsibilities, however, CLIA regulations require directors of clinica

| aboratories performng any highly conplex testing whatsoever to be either
physi ci ans or doctoral scientists. It is noted that hospital |aboratories and
i ndependent | aboratories performhighly complex testing, and that any hospita
| aboratory, including rural hospitals, providing full service functions will
perform highly conpl ex testing.

40. Under CLIA regul ations, |aboratories which perform highly conpl ex
testing allow the director to reapportion perfornmance of responsibilities to
persons having |l ess qualifications. The overall responsibility, however, rests
with the director, and the regul ations do not allow a master's |evel individual
to direct the clinical |aboratory perform ng highly conplex testing, or to
del egate responsibilities to a nmore qualified individual

41. The proposed rule would allow naster's degree scientists to direct
| aboratories performng highly conplex testing so long as that individual hired
a "co-director” who was a physician or a doctoral scientist. Under this
arrangenent, the co-director would be left with only those responsibilities that
the I esser qualified master's level director called upon himor her to perform
In this respect, the proposed rule is at variance with federal regulations.
VWile the Board justifies this change on the ground a study shows a shortage of
various professionals in the rural hospital setting, the study itself was not
i ntroduced into evidence. Moreover, the rule would apply to all hospitals,
whet her rural or not.

42. Even though the proposed rule is inconsistent with CLIA inits filing
with the Joint Admi nistrative Procedures Committee, the Board represented that
"(t)here is no ascertainable parallel federal rule or standard with which to
make a conparison.” It is reasonable to infer that this response was given so
that the Board would not have to give an explanation of the rule's inconsistency
with CLIA

43. Although the Board had a wi de range of input regarding this rule, it
failed to address a nunber of valid concerns raised by the opponents. Because
of the nature of the testing involved in | aboratories performng highly conpl ex
testing, severe injury or even death can result froman incorrect test result

being reported by one of the clinical |aboratory personnel. It is esential
therefore, that clinical |aboratories performng highly conplex testing be
directed by the nost conpetent and trained personnel. This goal is not attained

in the proposed rule. The appointnment of a |esser qualified person would al so
mean that a director would not be able to performall work functions in the

| aboratory, sonmething current directors can now perform Further, the proposed
al l ocation of responsibilities would place virtually all of the professiona
liability on the "co-director" (physician or doctoral scientist) even though the
co-director does not "direct" the |aboratory. Finally, even though a | aboratory
can be licensed by specialty, this does not elimnate the above concerns since a
specialty is not limted to noderately conpl ex testing.

44. Gven the lack of a factual basis or logic to support the rule as
presently proposed, subsections (1)(b), (2)(a) and (2)(b) of rule 590 5.001 are
deened to be arbitrary and capricious and are thus invalid. These portions of
the rule al so contravene Section 483.800, Florida Statutes, which requires,
anong ot her things, the "licensure of clinical |aboratory personnel who neet
m ni mum requi renents for safe practice.”

(d) Rule 590-5.006



45. This rule sets forth the educational requirenments necessary for the
specific types of licensure and certification for clinical |aboratory personnel
As nodified by the Board on Novenmber 10, 1994, the rule now reads as foll ows:

590 5. 006 Technician in the Specialty of
Alternate Site Testing.

Those persons |icensed as a director, supervisor
technol ogi st or technician pursuant to part |V
of chapter 483, F.S., can work in the specialty
of alternate site testing wthout additiona
licensure or certification. Persons only
perform ng waived tests as defined in section
483.041(9), F. S. in a laboratory holding a
certificate of exenption pursuant to section
483.106, F. S., are not required to be licensed
and need not neet these requirements. Persons
certified only under this rule shall not perform
testing beyond that defined in rule 590-13. 006.
Persons who performtesting defined in rule
590-13.006 at alternate testing sites as defined
in section 483.051(9), F.S., shall neet the
requi renents of rule 590-5.006(1), (2) and (3)
as follows:

(1) Educati on.

(a) Have a high school diploma or its
equi val ent and

(b) Have conpleted 4 contact hours of
H V/ Al DS conti nui ng educati on pursuant to
rul e chapter 590 11.

(2) Training. For purposes of this rule
the term"licensed" requires a full permanent
license not a tenporary |license. An applicant
who qualifies under the education requirenents
of rule 590 5.006(1) shall in addition nmeet one
of the follow ng requirenents:

(a) Is licensed as a registered nurse pursuant
to chapter 464, F. S

(b) 1Is licensed as a radiol ogic technol ogi st
pursuant to chapter 468, part IV, F. S

(c) Is licensed as a respiratory therapist or
as a respiratory care practitioner certified to
performcritical care services pursuant to chapter
468, part V, F. S

(d) I's a perfusionist certified by the American
Board of Cardi ovascul ar Perfusion-ists.

(3) Additional Training. An applicant who
qual i fies under the education requirenents of
rul e 590-5.066(1) and the training requirenents
of rule 590.006(2) shall in addition neet one
of the follow ng requirenents:

(a) Have successfully conpleted a Board
approved dinical Laboratory Personne
Techni ci an training programin genera
| aboratory practice principles pursuant to
rul e 590-3.003(3)(d).

(b) Have successfully conpleted alternate



site testing training for each test the applicant
wi |l be perform ng which provides instruction in
all subject matter areas of rule 590-3.003(3)(e).
After conpleting the training, the applicant shal
submt verification fromthe | aboratory director
that the applicant has successfully conpl eted
the alternate site testing training.

(c) Have received instruction in all subject
matter areas of rule 590-3.003(3)(d) or (e) while
enrolled in a program |l eading to |icensure under
chapters 464, 468, part 1V, or 468, part V,

F. S., or certification by the Board of

Car di ovascul ar Perfusionists and shall submt
verification fromthe programdirector of such
i nstruction.

46. Al though a nunber of grounds for invalidating the rule were raised in
the initial petitions, in their joint proposed order, the FPS, FHA and FLH have
l[imted their grounds to four: (a) the Board was arbitrary and capricious in
limting the application of the rule to five professions; (b) the Board did not
comply with Section 455.201, Florida Statutes; (c) the proposed rule contravenes
Section 468.351(2), Florida Statutes, by making the ternms of the rule applicable
to respiratory therapists and respiratory care practitioners, and (d) the Board
was arbitrary and capricious by requiring training for waived tests. The
all egation regarding the validity of the requirenent in subsection (1)(b) for
H V/ Al DS conti nui ng education training has been di sregarded as being untinely.

47. The rule applies to respiratory therapists and respiratory care
practitioners even though Subsection 468.351(2), Florida Statutes, which governs
the practice of those professions, clearly provides that "it is the intent of
the Legislature that personnel certified or registered pursuant to this part
shall be exempt fromthe |icensure provisions of chapter 483." There is no
basis in the record for the Board's contention that the exenption in subsection
468. 351(2) applies only to blood gas testing, and no others. Gven this |lack of
support for that limtation, the rule contravenes the provisions of the cited
statute, and paragraph (2)(c) is deenmed to be invalid.

48. The contention is also nmade that the Board sel ected the renaining
three cl asses of professions (registered nurses, radiologic technol ogists and
perfusionists) without any justification. Although the Board contended it
studied the type of training and education received by these professions, there
is no evidence of such a discussion in the Board records, nor is there evidence
that rul es regardi ng education and training of other professions were ever
presented to all of the Board nmenbers. Further, there is no evidence that the
Board ever considered ot her professionals of equal nedical educationa
background. Wile the Board did receive information fromthe American Board of
Car di ovascul ar Perfusionists regarding the certification requirenents for that
organi zation, that by itself is an insufficient factual basis to justify the
[imtation i nposed by the rule. Under these circunstances, it cannot be said
that the remainder of the rule is supported by facts or |ogic.

49. Petitioners further contend that the rule contravenes the provisions
of Subsection 455.201(4), Florida Statutes, which makes it unlawful for the
Board to "create unreasonably restrictive and extraordi nary standards that deter
qualified persons fromentering the various professions.” Since the Board acted
arbitrarily and capriciously in limting the approved professions that are



subject to the rule, it is found that the proposed rule creates unreasonably
restrictive and extraordi nary standards for the profession

50. Finally, by nodification to the rule on Novenber 10, 1994, the Board
added the following sentence in the first paragraph: "Persons only performng

wai ved tests as defined in section 483.041(9), F. S., in a laboratory holding a
certificate of exenption pursuant to section 483.106, F. S., are not required to
be licensed and need not neet these requirenments.” 1In order to obtain a

certificate of exenption, a |aboratory nmust be engaged only in waived tests.
These are tests that are relatively sinple and pose little risk of harmto the
public. Petitioners conplain that, while providing this exception to training
for waived tests at |aboratories holding a certificate of exenption, the Board
did not renmove the requirement for training for waived tests perforned at
alternate site testing facilities, and thus the rule is arbitrary. Under the
proposed rul e, any person perform ng waived tests, who | ater becones certified
to performa noderately conplex test, must receive additional training in the
wai ved test as well. Wiile the Board suggests that a hospital can avoid this
doubl e training by setting up nultiple | aboratories in the sanme |ocation, it
failed to provide any justification for this excessive testing. The challenged
sentence is accordingly deened to be arbitrary.

(e) Rules 590 9.002(4) 590 9.004(7)

51. These two proposed rules levy a $20 fee for the initial and renewal
certification of alternate site testing technicians, respectively.

52. In its petition, the FLH contended that the Board | acked statutory
authority to adopt both rules, a contention already resolved in petitioner's
favor. In its posthearing filing, however, it argues for the first tinme that
the rules are arbitrary and capricious. This contention has accordi ngly been
rejected as not being tinely.

53. The FPS and FHA have simlarly contended that rule 590-9.004(7) is
invalid on the ground the agency |acks statutory authority to adopt the rule.
They al so contend for the first time that the rule is arbitrary. This untinely
al I egati on has been di sregarded.

(f) Rule 590 10.004

54. This proposed rule sets forth m nimum standards that all |aboratory
prof essionals nmust neet. At issue here are the requirenments that all clinica
| aborat ory personnel provide the follow ng services:

(14) Process aliquots or conponents of
speci mens for analysis according to the type
of specinmen and procedure to be perforned.
* * %
(18) Recogni ze output signals and observations
and convert themto prescribed units for recording

and reporting.
* * %

55. In their initial petition, as clarified by a nore definite statenent,
FPS and FHA contended the Board exceeded its rul emaking authority by including
prof essional s engaged in alternate site testing as clinical |aboratory personne
subj ect to Board regul ations, a ground al ready discussed. |In their proposed
order, petitioners have added the contention that the rule is vague because it



contradicts the ternms of another rule. Because this newWy raised ground is
untinmely, it has been disregarded.

(g) Rule 590 13.006

56. The final rule being chall enged describes the responsibilities of
alternate site testing technicians. Anong other things, the rule prescribes the
tests that the technicians can perform The specific portions of the rule which
are being challenged read as foll ows:

(1) Alternate Site Testing Techni can shall
* * %

(b) Performonly tests fromthe foll ow ng
list provided the requirenments of Rule
590 13. 006 have been net:

1. Tests designated as waived pursuant to
42 CFR 493. 15, incorporated by reference.

* * %

3. Tests designated as noderately conpl ex
pursuant to 42 CFR 493.10 and 42 CFR 493. 17
whi ch enpl oy whol e bl ood and require no pre-
anal ytical, analytical or post-analytica
speci men or reagent mani pul ati on, treatnent,
extraction, separation or other processing
of any kind and rnust enpl oy an automated
single, closed, dry or el ectrochem cal sensor
reagent system The instrunentation shal
provide for instrunent calibration wthout
any operator adjustnment. Post analytica
i nstrument out put signals nust be directly
reportable in the correct units of measure-
nmeasure w thout need for data conversion or
ot her manipul ation. El ectronic instrunen-
tati on must have a nechani sm whereby the
operator is alerted when patient results
exceed reportable linmts and when interna
or external quality control or calibration
is not acceptable. Such results shall not
be used for the diagnosis, treatnent,
managenment or nonitoring of patients and
shal | be validated through the central
| aboratory. Validation shall be docunented
at the alternate test site.

* * %

(j) Wen affixing the name or signature

to any | aboratory record or patient report,

i ndi cate the professional status by adding

t he designation "ASTT" to designate Alternate
Site Testing Technician inmediately foll ow ng
the nane or signature if holding a current
Florida certificate. The hol der of tenporary
certification nust use the designation "GASTT"
to designate Graduate Alternate Site Testing
Technician until such tinme as certification is
granted by the Board.

* Kk *

The specific authority for adopting the rule



i s Subsection 483.805(4), Florida Statutes,
while the laws being inplenented are Sections
483. 800, 483.813 and 483.825, Florida Statutes.

57. Al though a nunmber of grounds for invalidating the rule were raised in
the petitions filed by the FLH, FPS and FHA, these grounds have been narrowed in
their joint proposed order. As to the newy raised contention that certain
parts of the rule, including subparagraph (1)(b)3., are vague, this contention
has been disregarded as not being tinely. Simlarly, the argunent that
subparagraph (1) (b)3. contravenes the provisions of Subsection 455.201(4),
Florida Statutes, was not specifically pled by any party. Likew se, the
assertion that paragraph (1)(a) is invalid because its effectiveness is
dependent on other rul es being enacted has been rejected as being untinely.
Since no other viable claimhas been raised, the rule is deened to be invalid on
the single ground that the agency has exceeded its rul emaki ng authority.

CONCLUSI ONS OF LAW

58. The Division of Adm nistrative Hearings has jurisdiction of the
subject matter and the parties hereto pursuant to Subsections 120.54(4) and
120.57(1), Florida Statutes.

59. As the parties challenging the proposed rules, petitioners have the
burden of proving by a preponderance of the evidence that the chall enged rul es
are an invalid exercise of delegated |legislative authority. Agrico Chenica
Company v. Departnent of Environnmental Regul ation, 365 So.2d 759, 763 (Fla. 1st
DCA 1978) .

60. Subsection 120.52(9), Florida Statutes, defines an invalid exercise of
authority as foll ows:

"Invalid exerci se of del egated |egislative
aut hority" means action which goes beyond
t he powers, functions, and duties del egated
by the | egislature.

The sane statute goes on to provide that a
proposed rule is invalid if:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or contravenes
the specific provisions of |aw inplenented,
citation to which is required by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capri cious.

61. Respondent contends that FPS, FHA and FLH have failed to prove
standing to bring these actions. Trade and professional associations are, of
course, accorded standing to represent the interests of their injured nenbers.
Fl orida Hone Builders Ass'n v. Departnment of Labor and Enpl oynment Security, 412
So.2d 351, 352-53 (Fla. 1982). To do so, the association nust denonstrate that



a substantial nunber of its nenbers, although not necessarily a nmajority, are
substantially affected by the challenged rule, that the subject matter of the
rule is within the association's general scope of interest and activity, and
that the relief requested is of the type appropriate for an association to
recei ve on behalf of its nenbers. Florida League of Cities, Inc. v. Departnent
of Environmental Regul ation, 603 So.2d 1363, 1366 (Fla. 1st DCA 1992).
Importantly, a failure by the association to allege a specific nunber of nenbers
af fected by the proposed action is not fatal. Federation of Mbile Home Oaners
of Florida, Inc. v. Departnment of Business Regul ation, 479 So.2d 252, 254 (Fla.
2d DCA 1985). Further, "(i)t is not necessary to el aborate how each nenber
woul d be personally affected by the proposed rule” so |long as a substanti al
portion of the association's nmenbers will be regulated by the rule. Fla. League
of Cities at 1367; Coalition of Mental Health Professionals v. Departnent of

Pr of essi onal Regul ati on, 546 So.2d 27, 28 (Fla. 1st DCA 1989).

62. The previously established facts show that FPS, FHA and FLH are
st at ewi de prof essional associations representing perfusionists who work in, and
hospital s that operate, clinical |aboratories, that the proposed rules wll
regul ate the staffing of the | aboratories in |licensed clinical |aboratories,
that the three organi zations are charged with the responsibility of representing
their respective nenbers on such issues, and the relief requested is the type of
relief appropriate for an association to receive on behalf of its menbers. This
being so, it is concluded that the FPS, FHA and FLH have standing to bring this
action. The standing of petitioners FSP and Dr. McCann has not been questioned

63. Even if the argunment could be nmade that petitioners FHA and FLH are
not directly regulated by the rules, the hospitals cannot operate their
respective licensed clinical |aboratories in the absence of clinical |aboratory
personnel who are licensed by the Board. 1In this further respect, they are
substantially affected by the proposed rul es.

64. To resolve the issue of whether the Board | acks statutory authority to
adopt the rules, a review of several provisions within Chapter 483, Florida
Statutes, is required. Initially, it is noted that Subsection 483.051(9),
Florida Statutes, provides in relevant part that

(t)he agency (AHCA), in consultation with

the Board of Cdinical Laboratory Personnel

shal | adopt, by rule, the criteria for alternate

site testing to be performed under the supervision

of a clinical laboratory director. The elenents

to be addressed in the rule include, but are

not limted to: . . . a protocol of inplenentation

including tests to be perforned and who will

performthe tests; criteria to be used in selecting

the method of testing to be used for alternate

site testing; mninmumtraining and education

requi renents for those who will performalternate

site testing, such as docunented training,

licensure, certification, or other nedica

pr of essi onal background not limted to | aboratory

pr of essi onal s; docunented inservice training as

well as initial and ongoing conpetency validation
and recordkeepi ng requirenents. (enphasis added)

Here, the statute unanbi guously gives the rul enaking authority relating to
alternate site testing to the Agency for Health Care Administration. This



conclusion is supported by the fact that the lawis specific to alternate site
testing, and it was adopted nore recently than the statutory authority relied
upon by the Board for its rul emaking authority.

65. Although the clear statenent by the |egislature should be sufficient
to determine that the Board | acks authority to adopt the rules, the Board's
interpretation to the contrary rai ses anbiguities that require analysis of the
legislative history to discern legislative intent. Reference to legislative
history confirnms that the | egislature considered and rejected rul emaki ng
authority by the Board on the subject and that the intent of the |egislature was
t hat AHCA woul d have excl usive rul emaki ng authority.

66. Notw thstanding the clear mandate of the |egislature, the Board
nonet hel ess contends that authority to adopt the rules is found in various parts
of Part 1V of Chapter 483, Florida Statutes. Mre specifically, it argues that
authority to adopt rules 590 2.002, 590 10. 004 and 590 13. 006 derives from
Subsection 483.805(4), Florida Statutes, which authorizes the Board "to adopt
such rules not inconsistent with |aw as may be necessary to carry out the duties
and authority conferred upon the board by this part.” It is well settled,
however, that a general grant of rul emaking authority does not authorize an
agency to adopt rules outside of that specifically given to that agency. State
Dept. of Insurance v. Insurance Services Ofice, 434 So.2d 908 (Fla. 1st DCA
1983). In fact, the limtation of this authority [in s. 483.805(4)] to Part IV
of Chapter 483 can be seen as nore limting than a general grant of rul enmaking
aut hority.

67. The Board also cites Subsection 483.811(2), Florida Statutes, as
authority to adopt rule 590 3.003. That subsection authorizes the Board to
adopt "rules relating to curriculun for |aboratory personnel. However,
Subsection 483.051(9), Florida Statutes, specifically states that alternate site
testing is "not limted to | aboratory professionals."

68. The Board next relies upon Subsection 483.807(1), Florida Statutes, as
authority for adopting rules 590 9.002 and 59-9.004. That subsection authorizes
the Board to establish fees for application, exam nations and |icensure under
Part 1V of Chapter 483. |If the Board is authorized to establish a licensure
category, it would also have the authority to inpose fees. However, the
authority for a new |licensure category mnmust exist before this provision can be
effected. Here, there are no authorizing statutes referred to by the Board as
authority for it to regulate alternate site testing.

69. The Board has also cited Subsection 483.811(3), Florida Statutes, as
authority for adopting rules 590 2. 002, 590 3.003 and 590-5.006. That section
however, applies to the adoption of rules relating to exclusive use (physician's
of fice) |laboratories and is not applicable to alternate site testing which by
definition is limted to the adm nistrative supervision of a hospital

70. Finally, the Board relies upon Subsection 483.811(4), Florida
Statutes, as authority for adopting rule 590 2.002. That subsection authorizes
the Board to "approve training prograns for |aboratory techicians in a hospita
or clinical laboratory.” It also requires that "any person who conpletes a
trai ni ng program nust pass, before licensure, an exam nation by the departnent.”
The statute does not, however, contain authorization for the Board to adopt
rul es establishing a new |icensure category.

71. In summary, the elenments that the Board attenpts to regulate in its
rules include: "tests to be performed” (590 13.006); "who will performthe



tests" [590-5.006(2)]; "mnimumtraining and education requirenents for those
who will performalternate site testing” (590 3.003, 590-5.006); "such as
docunented training, licensure, certification or other mnedical professiona
background not limted to | aboratory professionals" (590 5.006); "docunented
inservice training as well as initial and ongoi ng conpetency validation" (590
3.003(a), 590-9.004); and "recordkeeping requirenents” (590 13.006). Because
the Board's rules essentially track the elenents that the |egislature directed
AHCA to adopt, it nust be concluded that the Board exceeded its rul enaking
authority in proposing to adopt the rules. For this reason, the chall enged
rules are an invalid exercise of delegated |legislative authority.

72. If petitioners had sinmply filed a nmotion for summary final order on
this dispositive | egal issue, considerable resources expended in prosecuting
t hese cases coul d have been saved. However, the cases proceeded to fina
heari ng, and evi dence was presented on the numerous other grounds raised by the
parties. Although this presents an unnecessary |aborious task, for the sake of
judicial econony in the event an appeal is taken, further concl usions are nmade
with respect to the individual rules being challenged.

73. The remai ning contentions are that the rules are either arbitrary or
capricious, or that in sone respect they contravene the | aw bei ng inpl enented.
Case law instructs us that a proposed rule is arbitrary only if it is not
supported by facts and logic. On the other hand, a proposed rule is capricious
if it is taken without thought and reason. Agrico at 763. Also relevant here
is the proposition that in making a factual record to support a rule, an agency
cannot rely on "literature" or other unspecified docunents that are not nade a
part of the record. Ameraquatic, Inc. et al v. State, Dept. of Natural
Resources, 20 F. L. W D366, D369 (Fla. 1st DCA, February 7, 1995). At the sane
ti me, an agency cannot enlarge, nodify or contravene the provisions of a
statute, and a rule which purports to do so constitutes an invalid exercise of
del egated |l egislative authority. See, e. g., Cataract Surgery Center v. Health
Care Cost Contai nnent Board, 581 So.2d 1359 (Fla. 1st DCA 1991). Finally, a
hearing officer cannot adjudicate clains on matters not tinmely raised by the
parties. Conpare Agency for Health Care Admi nistration v. Principal Nursing
Services, Inc., 20 F. L. W D492 (Fla. 1st DCA, February 24, 1995) (i nproper for
hearing officer to determne the validity of a rule not specifically alleged to
be invalid in the initial petition).

74. Assuming for the sake of argument only that the Board has authority to
promul gate the rules, the undersigned rejects the contention that proposed rule
590-2.002(7) is invalid because it is arbitrary and capricious. Sinply because
arule' s operation is contingent on the adoption of other rules is not a ground
to invalidate a rule. A second contention that the rule is vague and fails to
est abl i sh adequate standards for agency discretion has been rejected as being
untinmely raised.

75. Because rule 590 3.003(3) |acks an adequate factual basis, as nore
specifically described in findings of fact 33-35, it is concluded that the rule
is arbitrary, and it is therefore an invalid exercise of delegated |egislative
aut hority.

76. In a simlar vein, given the lack of a factual basis for rules 590
5.001(1)(b), (2)(a), and (2)(b), as further explained in findings of fact 38-43,
these portions of the rule are deened to be arbitrary and are thus an invalid
exerci se of delegated |egislative authority.



77. By making respiratory therapists and respiratory care practitioners
subject to the requirenents of rule 590 5.006, in contravention of Subsection
468. 351(2), Florida Statutes, rule 590-5.006(2)(c) is deened to be an invalid
exerci se of delegated |egislative authority. Further, there is a |lack of facts
or logic to support the Board' s decision to include only three classes of
professions within the terns of the rule. Accordingly, the remainder of the
rule is deemed to be arbitrary and thus invalid. It is also concluded that the
same rule is invalid on the ground it contravenes the provisions of Subsection
455.201(4), Florida Statutes, by creating unreasonable restrictions and
standards on qualified professions. Finally, the second sentence in the first
par agraph of the rule is deened to be arbitrary and thus an invalid exercise of
del egated |l egislative authority.

78. Finally, the contention that proposed rules 590 9.002(4), 590
9.004(7), 590 10.004 and 59-13.006 are invalid for other reasons has been
rejected since the grounds were not tinmely raised.

Based on the foregoing findings of fact and conclusions of law, it is

ORDERED t hat proposed rules 59-2.002(7), 59-3.003, 590-5.001(1)(b), (2)(a)
and (2)(b), 590 5.006, 590 9.002(4), 590 9.004(7), 590 10.004 and 590 13.006 are
declared to be an invalid exercise of delegated |egislative authority on the
ground t he agency exceeded its rul emaking authority.

DONE AND ORDERED this 8th day of Mrch, 1995, in Tall ahassee, Fl orida.

DONALD R, ALEXANDER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 8th day of March, 1995.

APPENDI X TO FI NAL ORDER

Petitioners FPS, FHA, and FLH

1-2. Partially accepted in finding of fact 3.

3. Rej ected as being irrel evant.

4. Rej ect ed as bei ng unnecessary.

5-21. Partially accepted in findings of fact 10-16.

22- 36. Parti al
37-39. Parti a
40-47. Parti a
48-55. Parti a
56- 58. Parti a
59. Parti a
60-71. Parti a

accept ed
accept ed
accept ed

y findings of fact 17-26.
y

y

y accept ed

y

y

y

findi ngs of fact 28-30.
findi ngs of fact 31-35.
findi ngs of fact 45-50.
findings of fact 51-53.
findi ngs of fact 54 and 55.
findings of fact 56 and 57.

accept ed
accept ed

i
i
i
i
i
i
i
accepted i

5 3 33 35335



Petitioners FSP and M Cann:

1-37. Partially accepted in findings of fact 36-44.
Respondent :

1 Partially accepted in finding of fact 14.

2. Partially accepted in findings of fact 11 and 12.
3. Partially accepted in finding of fact 16.

4 Partially accepted in finding of fact 10.

5. Partially accepted in findings of fact 2 and 9.
6- 13. Partially accepted in findings of fact 10-16.
14. Partially accepted in finding of fact 2.

15. Partially accepted in finding of fact 4.

16. Partially accepted in finding of fact 3.

17-18. Partially accepted in findings of fact 5, 33 and 35.
19. Covered in prelimnary statenent.

20- 24. Rej ect ed as bei ng unnecessary.

25. Partially accepted in finding of fact 43.

26. Partially accepted in finding of fact 35.

27. Partially accepted in finding of fact 36.
28-31. Partially accepted in findings of fact 38-44.
32. Partially accepted in findings of fact 28-30.
33- 34. Partially accepted in findings of fact 31-35.
35- 36. Partially accepted in findings of fact 45-50.
37. Partially accepted in findings of fact 51-53.
38. Partially accepted in finding of fact 54.

39. Partially accepted in finding of fact 56-57.

Note - \Where a proposed finding has been partially accepted, the renai nder has
been rejected as being unnecessary for a resolution of the issues, irrelvant,
cumul ative, subordi nate, not supported by the evidence, or a conclusion of |aw
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A party who is adversely affected by this Final Oder is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate procedure. Such proceedings are
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